UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

12-21-2021

State v. Toledo Respondent's Brief Dckt. 48866

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Toledo Respondent's Brief Dckt. 48866" (2021). Not Reported. 7317.
https://digitalcommons.law.uidaho.edu/not_reported/7317

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
12/21/2021 3:35 PM
Idaho Supreme Court
Melanie Gagnepain, Clerk of the Court
By: Brad Thies, Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho
MARK A. KUBINSKI
Deputy Attorney General
Chief, Criminal Law Division
KENNETH K. JORGENSEN
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
Email: ecf@ag.idaho.gov
IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,

v.

RUBIN TOLEDO,
Defendant-Appellant.

NO. 48866-2021

Bannock County Case No.
CR03-18-12180

RESPONDENT’S BRIEF

Has Rubin Toledo failed to show that the district court abused its discretion by imposing a
unified sentence of four years, with two years determinate for two counts of criminal possession
of a financial transaction card?
ARGUMENT
Toledo Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
In October of 2018, Rubin Toledo attempted to pay his bar tab with two of Alma Jam’s

stolen financial transaction cards. (PSI, pp. 5-6.) After Alma’s cards were declined, Toledo
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attempted to withdraw cash from the ATM, and the bar staff called authorities. (PSI, p. 5.) Toledo
left the bar, and authorities later found him in possession of five of Alma’s stolen cards. (PSI, pp.
5-6.) Toledo claimed that Alma was his ex-girlfriend, and that she gave him the cards, but Alma
denied knowing Toledo. (PSI, p. 6.)
The state charged Toledo with five counts of criminal possession of a financial transaction
card. (R., pp. 47-49.) Toledo pleaded guilty to two counts of criminal possession of a financial
transaction card, and the district court withheld judgment and placed Toledo on probation for three
years. (R., pp. 61-63, 75-79.) About ten months later the state filed a report of probation violation,
alleging that Toledo violated his probation by consuming alcohol, and by committing new offenses
of disturbing the peace, malicious injury to property, intimidating a witness, and attempted
unlawful entry and trespassing. (R., pp. 101-104.) The district court continued Toledo on
probation, and extended the term until December of 2022. (R., pp. 120-121.) In April, 2021, the
state filed a second report of probation violation, alleging that Toledo was charged with excessive
DUI, driving without a valid license, and failing to provide insurance; that he admitted to
consuming alcohol “for his back pain”; and he provided a breath samples of 0.215 and 0.255 BAC.
(R., pp. 130-133.) Toledo admitted violating his probation and the district court revoked Toledo’s
probation, imposed concurrent sentences of four years, with two years determinate, and retained
jurisdiction. (R., pp. 136, 140-142.) Toledo filed a Rule 35 motion, which the district court has
not ruled on yet, and then filed a timely appeal. (R., pp. 143-146.)
On appeal, Toledo argues that “the district court abused its discretion when it imposed an
excessive sentence.” (Appellant’s brief, p. 1.) Toledo has failed to show that the district court
abused its discretion by imposing a unified sentence of four years, with two years determinate for
two counts of criminal possession of a financial transaction card.
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B.

Standard Of Review
“Appellate review of a sentence is based on an abuse of discretion standard. Where a

sentence is not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear
abuse of discretion.” State v. Schiermeier, 165 Idaho 447, 451, 447 P.3d 895, 899 (2019) (internal
quotations and citations omitted). A sentence of confinement is reasonable if it appears at the time
of sentencing that confinement is necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or retribution
applicable to a given case. Id. at 454, 447 P.3d at 902. “A sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion.” Id. (internal
quotations omitted). “In deference to the trial judge, this Court will not substitute its view of a
reasonable sentence where reasonable minds might differ.” State v. Matthews, 164 Idaho 605,
608, 434 P.3d 209, 212 (2019) (citation omitted).
In evaluating whether a lower court abused its discretion, the appellate court conducts a
four-part inquiry, which asks “whether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason.” State v. Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018) (citing
Lunneborg v. My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Toledo Has Shown No Abuse Of The District Court’s Discretion
The sentence imposed is within the statutory limits of I.C. §§ 18-3125, 18-3128(3). The

record shows the district court perceived its discretion, employed the correct legal standards to the
issue before it, and acted reasonably and within the scope of its discretion.
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At the disposition hearing, the district court stated that Toledo “admitted to being in willful
violation of [his] probation,” and that the district court had “to decide if probation is achieving that
goal of rehabilitation consistent with protection of society.” (Tr., p. 31, Ls. 11-15.) The district
court noted that Toledo “explained” he had “a lot of loss this year” and reverted to what he “knew”
because he’s “an alcoholic.” (Tr., p. 31, Ls. 16-18.) The district court stated it “deal[s] with
alcoholics on a weekly basis” and knows “what they do” and “what their go-to drug is, and that’s
alcohol.” (Tr., p. 31, Ls. 19-21.) But what the district court “never understood, which puts society
at great risk, is why after drinking, after knowing what possible consequences could occur, folks
get behind the wheel of a car and drive under the influence, and that’s what [Toledo] did here.”
(Tr., p. 31, L. 22 – p. 32, L. 2.) The district court stated Toledo “put society at great risk because
of [his] choice” which made the district court question whether Toledo was “a good candidate to
continue on probation” in light of his “poor choices when it comes to being successful in
rehabilitation.” (Tr., p. 32, Ls. 3-9.)
The district court determined that Toledo “need[s] further evaluation and treatment before
[it] can make that determination of whether or not to continue [Toledo] on probation at all,” and
retained jurisdiction “because [the district court] does want to see whether or not [he] should be
placed back on probation again.” (Tr., p. 32, Ls. 10-19.) The district court stated that Toledo “had
some good months, and [he’s] had some bad. And so [the district court] need[s] to be convinced
that [he] can successfully complete this program, this probation, and move on with life.” (Tr., p.
32, Ls. 20-23.) The district court stated it wants Toledo “to actually get something out of it so that
[he] can be successful so that [he doesn’t] want to go back to those go-to behaviors that [he has]
in the past. Make a difference for [himself] so that [he] can be successful on probation.” (Tr., p.
33, Ls. 13-18.)
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Toledo argues that the mitigating factors—his tumultuous childhood, mental health issues
and substance abuse issues—show an abuse of discretion. (Appellant’s brief, p. 4.) Toledo’s
argument does not show an abuse of discretion. Toledo’s LSI score is 26, placing him in the
moderate risk to reoffend category. (PSI, p. 18.) With regard to Toledo’s extensive criminal
history, the presentence investigator stated that Toledo “has multiple charges in multiple different
states; however, it appears the majority of them are either dismissed or do not have a disposition
listed.” (PSI, p. 10.) The Department of Correction filed two progress reports in March and April
of 2019, detailing Toledo’s struggles on probation. (R., pp. 89, 92.) Toledo failed to obtain gainful
employment, find and maintain suitable living arrangements, and continued to consume alcohol.
(R., pp. 89, 92.) While on probation, Toledo was charged with disturbing the peace, malicious
injury to property, intimidating a witness, and attempted unlawful entry and trespassing. (R., p.
103.) Toledo got in a fight with a co-worker at their place of business over Toledo being
intoxicated, and was cited for battering a neighbor after they had a disagreement, and later
attempted to kick his neighbor’s door down to assault him again. (R., p. 103.)
In the second report of probation violation, Toledo’s probation officer noted Toledo was
arrested for excessive DUI involving an accident, and the next day provided breath samples of
0.215 and 0.255 BAC to his probation officer. (R., p. 131.) Toledo’s probation officer stated that
Toledo “consistently chooses to make poor decisions … despite treatment opportunities” and his
“pattern of behavior and new crimes demonstrates that he lacks the discipline to be supervised in
the community without risking harm to himself and others.” (R., p. 131.) His probation officer
recommended “that his withheld judgement be revoked, and a sentence imposed with the court
retaining jurisdiction.” (R., p. 131.)
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Toledo’s conduct on probation shows that he is not amenable to community supervision,
and that probation fails to deter his criminal behavior. The underlying concurrent sentences of
four years, with two years determinate serve as an appropriate punishment and deterrent to Toledo,
and a lesser sentence would depreciate the seriousness of the instant offenses. Toledo’s criminal
conduct causes and threatens harm to the community, and the underlying sentences would provide
appropriate protection to society if Toledo continues to show that he is not a suitable candidate for
probation following his rider. 1 Toledo has failed to show that the district court abused its discretion
by imposing a unified sentence of four years, with two years determinate for two counts of criminal
possession of a financial transaction card.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 21st day of December, 2021.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
ZACHARI S. HALLETT
Paralegal

1

The Department of Correction filed an Addendum to the PSI recommending the district court
relinquish jurisdiction on August 27, 2021. (APSI, p. 1.)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 21st day of December, 2021, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
KILEY A. HEFFNER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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